


U.S. 
CONSTITUTION 

PROTECTS 
PROPERTY 
OWNERS

⬧ 5TH AMENDMENT: 
PRIVATE PROPERTY 
CANNOT BE TAKEN 
FOR PUBLIC USE 
WITHOUT 
COMPENSATION

⬧ 14TH AMENDMENT: 
EVERY CITIZEN 
ENTITLED TO DUE 
PROCESS & EQUAL 
PROTECTION, 
ENSURING THAT 
PLANNED “PUBLIC 
USE” IS REASONABLE 
AND FAIR



Antiquities Act 1906

“…Sec. 2. That the President of the United States is 

hereby authorized, in his discretion, to declare by public 

proclamation historic landmarks, historic and prehistoric 

structures, and other objects of historic or scientific 

interest that are situated upon the lands owned or 

controlled by the Government of the United States to be 

national monuments, and may reserve as a part thereof 

parcels of land, the limits of which in all cases shall be 

confined to the smallest area compatible with proper care 

and management of the objects to be protected…”



ROOTS OF LOCAL ZONING
In 1885 Modesto, CA created first 
zoning laws to exclude Chinese 
workers from living in the city. 

In 1916 merchants on 5th Avenue 
in New York City barred Jewish 

garment workers. 

"A Standard State Zoning 
Enabling Act" (SZEA) was a 
model law for U.S. states to 

enable zoning regulations in their 
jurisdictions. It was drafted by a 

committee of the Department of 
Commerce and first issued in 
1922. This act was one of the 

foundational developments in 
land use planning in the United 

States.





VILLAGE OF EUCLID V. 
AMBLER REALTY (1926)

Ambler Realty owned 68 acres (0.28 km2) of land in the 
village of Euclid, Ohio, a suburb of Cleveland. The village, in 
an attempt to prevent industrial Cleveland from growing 
into and subsuming Euclid and prevent the growth of 
industry which might change the character of the village, 
developed a zoning ordinance based upon 6 classes of use, 
3 classes of height and 4 classes of area. The property in 
question was divided into three use classes, as well as 
various height and area classes, thereby hindering Ambler 
Realty from developing the land for industry. Ambler Realty 
sued the village, arguing that the zoning ordinance had 
substantially reduced the value of the land by limiting its 
use, amounting to a deprivation of Ambler's liberty and 
property without due process.



VILLAGE OF EUCLID V. 
AMBLER REALTY

Outcome: 
Supported the right of municipalities to create and 

enforce zoning laws.



1934
New Deal Legislation established 

the Federal Housing 
Administration (FHA) to 

standardize, regulate and insure 
home mortgages. The Home 
Owners' Loan Corporation 

(HOLC) was authorized as part of 
the program.

Instituted A to D Grade system 
based on 1. Age of Building Stock 

2. Density of Housing 3. Racial 
composition of residents. 



1949
Truman’s Fair Deal established 
The American Housing Act, an 

expansion of the federal role in 
mortgage insurance and issuance 

and the construction of public 
housing. 



Berman v. Parker (1954)

The United States Congress passed the District of Columbia Redevelopment 
Act of 1945 to address the vast blighted area found in the District of 
Columbia. The Act created a commission of five members called the District of 
Columbia Redevelopment Land Agency and granted it the power to 
redevelop blighted areas and eliminate any "blighting factors or causes of 
blight." The act granted the Agency the power of eminent domain, if 
necessary, to transfer private property from the original owner to a private 
entity to serve the public purpose of redevelopment. The Act was not only 
concerned with clearing slums but also with modernizing the urban 
environment.

The plaintiffs in the case owned a department store that was not itself 
blighted but that was scheduled to be taken by eminent domain in order to 
clear the larger blighted area where it was located. Plaintiffs argued that this 
property was not slum housing and that it could not be taken for a project 
under the management of a private agency to be redeveloped for private use 
simply to make the community more attractive overall. The owners further 
argued that taking the land under eminent domain and giving it to 
redevelopers amounted to "a taking from one businessman for the benefit of 
another businessman" and did not constitute a public use, thus violating the 
Fifth Amendment to the Constitution.



Berman v. Parker
Outcome: 

Supported the municipality in being able to take 
property by way of eminent domain to fight blight, 

regardless of whether the individual property is 
blighted. 



Scenic Hudson v. Federal 
Power Commission (1965)

The main issue presented in this case is whether aesthetic harm can 
suffice as an injury-in-fact in order to establish standing. The "injury in 
fact" test requires both an "injury to a cognizable interest" and that "the 
party seeking review be himself among the injured.”

The Storm King project was to be located in an area of unique beauty and 
major historical significance. The highlands and gorge of the Hudson offer 
one of the finest pieces of river scenery in the world. The great German 
traveler Baedeker called it "finer than the Rhine." Petitioners' contention 
that the Commission must take these factors into consideration in 
evaluating the Storm King project is justified by the history of the Federal 
Power Act. Prior to this case, aesthetics were not considered worthy of 
standing in court. Environmental groups had to demonstrate a harm to a 
person or people (typically economic harm) before they could be allowed 
to challenge development in court and be heard.



Scenic Hudson v. Federal Power 
Commission

Outcome:
The court sided with preservation activists establishing 

that a community does have standing based on the 
aesthetic and historic reputation of a landmark. 



1966
Legislation passed by Congress 

to establish framework for 
delineating historic preservation 

activities and legal 
responsibilities at the federal, 

state and local levels. It remains 
the most far reaching 

preservation legislation ever 
enacted in the United States. 



1976
The Payments in Lieu of Taxes Act 

opened the door to “geobribes” as 
public funds could be used to lure 

private investors to a specific 
municipality or neighborhood.

Tax Increment Financing (TIF) is a 
grander form, shifting the risk of 
developing blighted areas to the 

government/ tax payers. This was 
first used in CA in 1952 but has 

become commonplace since 1976.



Figarsky v. Historic District 
Commission (1976)

In this case, the city building inspector in Norwich, CT 
cited an owner for the condition of his old home. The 
building was part of the historic district but it had little 
individual significance and was in altered condition. 

The owner requested to demolish the building and was 
denied by the Historic District Commission, stating that 
it was important as it blocked views between the 
commercial and historic areas. 

The owner appealed the commission’s ruling that 
denied demolition saying that the use of “vague 
aesthetic legislation” was an abuse of discretion. 



Figarsky v. Historic District 
Commission

Outcome:
The court sided with the municipality in ruling that just 

as important as preservation, its also important to 
protect the setting and scene of an architectural or 

historical district. 



Penn Central v. 
City of New York (1978)

The New York City Landmarks Law was signed into effect by Mayor 
Robert F. Wagner, Jr., in 1965. This law was passed after New York 
citizens grew concerned over the loss of culturally significant 
structures such as Pennsylvania Station, demolished in 1963. The 
Landmarks Law's purpose is to protect structures that are significant 
to the city and still retain their ability to be properly used. This law is 
enforced by the New York City Landmarks Preservation Commission.

When Penn Central wanted to severely alter Grand Central Station, 
they argued first that they were not receiving a reasonable return on 
its property because of the city regulations. Later they shifted 
approach to argue that the regulation violated their air rights above 
Grand Central Terminal by not allowing them to build a twenty-story 
building on top of it. 

The case addressed the issue of the right of an owner to develop 
property versus the right of a city to review and regulate the develop 
of an individual historic property.



Penn Central v. 
City of New York

Outcome:
The decision upheld the legitimacy of historic 

preservation review on individual landmarks by 
recognizing that preserving historic resources is a valid 

government goal. 



St. Bartholomew’s 
Episcopal Church v. New 

York City Landmarks 
Commission (1990)

As a prominent church in New York City’s prime commercial 
district, the New York City Landmarks Preservation Commission 
designated the church as a National Landmark in 1967. The rector 
and vestry had opposed the designation at the time. 

In the 1980’s the church developed a plan to add a high rise 
apartment complex to the property. The preservation commission 
denied approval of the plans on the grounds that the scale and 
appearance of the new design would be incompatible with the 
historic nature of the church. Over a decade, the commission 
denied the plans 3x. 



St. Bartholomew v. New York City 
Landmarks

Outcome:
This case established that religious organizations are 
subject to historic preservation ordinances of local 

government and that such regulations are not a 
violation of separation of church and state. 



2009
The Department of Housing and 

Urban Development issued a 
report embracing “Land Banks” 

as a best practices model for 
municipalities dealing with the 

effects of the real estate market 
collapse and the ensuing 

foreclosure crisis. The first land 
bank was in St. Louis in 1971. 



NAGPRA (1990)

The Act requires federal 
agencies and institutions 
that receive federal funding 
to return Native American 
"cultural items" to lineal 
descendants and culturally 
affiliated Indian tribes and 
Native Hawaiian 
organizations. Cultural items 
include human remains, 
funerary objects, sacred 
objects, and objects of 
cultural patrimony. A 
program of federal grants 
assists in the repatriation 
process and the Secretary of 
the Interior may assess civil 
penalties on museums that 
fail to comply.



Landbanking
Land banks are quasi-governmental entities created by counties or municipalities to 

effectively manage and repurpose an inventory of underused, abandoned, or foreclosed 
property. They are often chartered to have powers that enable them to accomplish 
these goals in ways that existing government agencies can not. While the land bank 
"model" has gained broad support and has been implemented in a number of cities, 
they are implemented differently so as to best address both municipal needs and the 

state and local legal context in which they were created.



In New York State

In 2011 New York 
State passed a 
land bank 
statute 
authorizing the 
establishment 
of nonprofits in 
each county to 
take title to 
vacant 
abandoned 
homes so they 
can be 
rehabilitated, 
sold or 
demolished.





Lady Bird Johnson, Forward to With a 
heritage so rich report (1966)

"In its best sense preservation does not mean merely the setting 
aside of thousands of buildings as museum pieces. It means 

retaining the culturally valuable structures as useful objects, a 
home in which human beings live, a building in the service of some 

commercial or community purpose.”



National Historic 
Preservation Act 

(1966)

The National Historic 
Preservation Act is legislation 
intended to preserve historical 
and archaeological sites in the 
United States of America. The 
act created the National 
Register of Historic Places, the 
list of National Historic 
Landmarks, and the State 
Historic Preservation Offices.

⬧ By 1966, of the 120,000 
buildings photographed by 
HABS program (1933), half 
had been demolished!



“historic preservation was neither a 

public policy issue nor part of America’s 

architectural, planning and real estate 

development culture. Historic 

preservation laws didn’t exist.”

⬧ Established institutions, policies, procedures of historic 
preservation.

⬧ Created a need for preservation professionals in the fields of 
history, historic architecture, archaeology and cultural resource 
management. 

⬧ Resulted in a need for historic preservation training and 
graduate level programs. 



Advisory Council on 
Historic Preservation

Meeting four times a year, the 
Advisory Council on Historic 
Preservation consists of 23 
members from both public 
and private sectors, with the 
chairman appointed by the 
president. The Council's role is 
to advise the President and 
Congress on historic 
preservation issues, to 
develop policies and 
guidelines handling any 
conflicts of federal agencies, 
and to participate in the 
Section 106 review process.



State Historic Preservation 
Officer

The State Historic 
Preservation Office (SHPO) 
and Officer was established 
by the NHPA to coordinate 
statewide inventory of 
historic properties, 
nominate properties to the 
National Register, maintain 
a statewide preservation 
plan, assist others, and 
advise and educate locals. 
There are a total of 59 
SHPO officers, one for each 
state with eight additional 
ones, which include the 
District of Columbia, 
Puerto Rico, the Virgin 
Islands, and others.



Section 106 Review
Section 106 of the National Historic Preservation Act mandates federal 

agencies undergo a review process for all federally funded and permitted 
projects that will impact sites listed on, or eligible for listing on, the National 
Register of Historic Places. Specifically it requires the federal agency to "take 
into account" the effect a project may have on historic properties. It allows 

interested parties an opportunity to comment on the potential impact 
projects may have on significant archaeological or historic sites. The main 

purpose for the establishment of the Section 106 review process is to 
minimize potential harm and damage to historic properties.





National Register of 
Historic Places

The National Register of Historic 
Places, overseen by the National 
Park Service, is the nation's official 
list of districts, sites, buildings, 
structures, and objects worthy of 
preservation, and are officially 
designated "historic properties" 
regardless of whether they are 
archaeological or historic. To be 
eligible for listing, a property must 
meet one of four criteria and have 
sufficient integrity. Being listed on 
or eligible for listing on the 
National Register does not 
automatically prevent damage or 
destruction but it qualifies these 
approved properties for grants, 
loans, and tax incentives.



Historic Significance

1. The property is associated with events that have 
made a significant contribution to broad patterns 
of history. 

2. The property is associated with the life of a 
significant person

3. The property embodies distinctive features of a 
type, period, or method of construction. Or is the 
work of a master. 

4. The property and its site yield, or are likely to yield, 
important information in history or prehistory. 



Integrity
⬧ Location: The place where the historic property was constructed 

or the place where a historic event occurred. 

⬧ Design: The combination of elements that create the form, plan, 
space, structure, and style of property. 

⬧ Setting: The physical environment of a historic property.

⬧ Materials: The physical elements that were combined or deposited 
during a particular period of time and in a particular pattern. 

⬧ Workmanship: The physical evidence of the crafts of a particular 
culture or people during any given period in history or prehistory. 

⬧ Feeling: A property’s expression of the aesthetic or historic sense 
of a particular period of time. 

⬧ Association: The direct link between an important historic event or 
person and a historic property. 



Often Excluded 
from the 
National 
Register

⬧ Cemeteries

⬧ Birthplaces

⬧ Religious institutions

⬧ Buildings that have 
been moved

⬧ Reconstructed 
Buildings

⬧ Buildings younger 
than 50 years

To be considered, buildings or 
sites in these categories have to 
have other contributing factors 

that make them eligible. 



Steps to Add to Register

1. Application submitted to SHPO.

2. SHPO reviews application, asks 
for revisions if needed.

3. SHPO notifies local government 
officials and property owner so 
that they have a period to 
comment. (since 1980)

3. Application approved by SHPO 
sent to the Secretary of the Interior 
“keeper of the National Register” 
who reviews and comments.

4. “Keeper” signs the application 
and it is placed on the National 
Register

Current “Keeper” Joy Beasley



NONPROFIT ARM:
Preservation League of New York 

State (1974)
Offers assistance with Grants, Technical Services, EPIP Loans, Public 

Presentations, Seven to Save, Excellence Awards, Scholarships, Advocacy 
Alerts, Historic Tax Credits, Model Preservation Law, Land Banks, 

Litigation, Solar Power.





A National Heritage Area is a site designated by United States and intended to 
encourage historic preservation of the area and an appreciation of the history 
and heritage of the site. There are currently 55 National Heritage Areas, some 

of which use variations of the title, such as National Heritage Corridor.



NHAs
NHAs are created by Congress. 

Each area has its own authorizing 
legislation and a set of unique 

resources and goals. Areas 
considered for designation must 
have specific elements. First, the 
landscape must be a nationally 

unique natural, cultural, historic, 
or scenic resource. Second, when 
the related sites are linked, they 
must tell a unique story about 

the U.S.



1984

The first NHA created, the Illinois 
& Michigan Canal National 

Heritage Corridor, located in 
Illinois, was signed into 

legislation by President Ronald 
Regan on August 21st 1984.



Hudson River 
Valley NHA

The Hudson River Valley National 
Heritage Area includes the Hudson 
Valley in the U.S. state of New York 

from Saratoga Springs south almost to 
New York City. The National Heritage 
Area provides a unified promotional 

framework for the area's tourist 
attractions, with concentration on the 
area's architecture, history, landscape, 
artistic heritage and environment, as 

well as interpretation of the area's 
historical significance in the American 
Revolution, the Industrial Revolution 

and its continuing history through the 
present day. The Hudson River Valley 

National Heritage Area was designated 
in 1996.



Academic Arm 
of the HRVNHA
Hudson River Valley Institute, 

headquartered at Marist College 
in Poughkeepsie, is the academic 

arm of the Hudson River Valley 
National Heritage Area.





Origins with 
Aswan Dam

In 1954, the government of Egypt 
decided to build the new Aswan High 
Dam, whose resulting future reservoir 

would eventually inundate a large 
stretch of the Nile valley containing 

cultural treasures of ancient Egypt and 
ancient Nubia. In 1959, the governments 
of Egypt and Sudan requested UNESCO 
to assist their countries to protect and 

rescue the endangered monuments and 
sites. In 1960, the Director-General of 
UNESCO launched an appeal to the 
member states for an International 

Campaign to Save the Monuments of 
Nubia. This appeal resulted in the 

excavation and recording of hundreds 
of sites, the recovery of thousands of 

objects, as well as the salvage and 
relocation to higher ground of a number 
of important temples, the most famous 
of which are the temple complexes of 

Abu Simbel and Philae.



World Heritage 
Sites

A World Heritage Site is a landmark or area, 
selected by the United Nations 

Educational, Scientific and Cultural 
Organization (UNESCO) for having cultural, 

historical, scientific or other form of 
significance, which is legally protected by 
international treaties. The sites are judged 

to be important for the collective and 
preservative interests of humanity.

To be selected, a World Heritage Site must 
be an already-classified landmark, unique in 

some respect as a geographically and 
historically identifiable place having special 
cultural or physical significance (such as an 

ancient ruin or historical structure, 
building, city, complex, desert, forest, 
island, lake, monument, mountain, or 

wilderness area). It may signify a 
remarkable accomplishment of humanity, 
and serve as evidence of our intellectual 

history on the planet.



NY’s only “World Heritage” 
site: the Statue of Liberty





Not to Be Confused With…
World Monuments Fund is a private nonprofit organization founded in 1965 by individuals 

concerned about the accelerating destruction of important artistic treasures throughout the 
world. Now, over 50 years later, World Monuments Fund has orchestrated over 600 projects 
in 90 countries. With affiliate organizations established in Britain, India, Peru, Portugal, and 

Spain, World Monuments Fund sponsors an ongoing program for the conservation of cultural 
heritage worldwide. The World Monuments Watch, a global program launched in 1995 on the 

occasion of the 30th anniversary of World Monuments Fund, aims to identify imperiled cultural 
heritage sites and direct financial and technical support for their preservation.



World Monuments Fund 
Watch List

Dutch Reformed 
Church, A.J. Davis

1835

Orange County 
Government Center, 

Paul Rudolph
1970 





Historic Districts
Groupings of distinctive architecture or streetscapes are eligible for 

listing on National Register



Early Attempts
In a 1865 report to Congress 

Frederick Law Olmsted laid an 
ethical framework for the 

government to reserve public 
lands, to protect their "value to 
posterity". He was also first to 

propose the idea of designating 
clusters of architectural 

landmarks into historic districts. 



Pre-1966

The first U.S. historic district was 
established in Charleston, South 
Carolina in 1931, predating the 
U.S. federal government 
designation by more than three 
decades. Charleston city 
government designated an "Old 
and Historic District" by local 
ordinance and created a board of 
architectural review to oversee 
it. New Orleans followed in 1937, 
establishing the Vieux Carré
Commission and authorizing it to 
act to maintain the historic 
character of the city's French 
Quarter. Other localities picked 
up on the concept, with the city 
of Philadelphia enacting its 
historic preservation ordinance in 
1955.



Upheld by Law

The regulatory authority of local 
commissions and historic districts 
has been consistently upheld as a 
legitimate use of government 
police power, most notably in Penn 
Central Transportation Co. v. City of 
New York (1978). The Supreme 
Court case validated the protection 
of historic resources as "an entirely 
permissible governmental goal.” 

In 1966 the federal government 
created the National Register of 
Historic Places, soon after a report 
from the U.S. Conference of 
Mayors had stated Americans 
suffered from "rootlessness.”



Restrictions

By the 1980s there were 
thousands of federally 
designated historic districts. 
Some states, such as Arizona, 
have passed referendums 
defending property rights 
that have stopped private 
property being designated 
historic without the property 
owner's consent or 
compensation for the historic 
overlay.



Federal Designation

Districts established under U.S. federal guidelines 
generally begin the process of designation through a 
nomination to the National Register of Historic Places. 
The National Register is the official recognition by the 
U.S. government of cultural resources worthy of 
preservation. While designation through the National 
Register does offer a district or property some 
protections, it is only in cases where the threatening 
action involves the federal government. If the federal 
government is not involved, then the listing on the 
National Register provides the site, property or district 
no protections.



State Designation

Most U.S. state governments have a listing similar to 
the National Register of Historic Places. State listings 
can have similar benefits to federal designation, such 
as granting qualification and tax incentives. In addition, 
the property can become protected under specific 
state laws. The laws can be similar or different from 
the federal guidelines that govern the National 
Register. A state listing of a historic district on a "State 
Register of Historic Places," usually by the State 
Historic Preservation Office, can be an "honorary 
status," much like the National Register.



Local Districts

Local historic districts usually enjoy the greatest level 
of protection legally from any threats that may 
compromise their historic integrity because many land-
use decisions are made at the local level. There are 
more than 2,300 local historic districts in the United 
States. Local historic districts can be administered at 
the county or the municipal level; both entities are 
involved in land use decisions 





1. Protect Significant Historic 
Resources Within Historic District 

Boundaries



2. Protect Historic Resources 
Against Specific Threats of 

Development



3. Incentivize Redevelopment



4. Stabilize or Increase 
Property Values



5. Enhance Public Relations & Social 
Value





Establish Historic District 
Boundaries

If a grouping of historic structures is unified by spatial and architectural characteristics

If a group of structures as a whole is more important and significant than the individual 
structures. 

There needs to be a unifying theme or element such as a time period or architectural style. 



Legal Criteria
A regulatory historic district 

ordinance is a legal document 
and must follow requirements of 

state and local governments. 

It should be submitted by a 
review agency (such as a 

commission)



Forces a Review 
Process

⬧ The Historic Review Commission 
maintains historic and 
significant buildings and 
neighborhoods. The Historic 
Review Commission is 
comprised of a set number of 
members (often seven) 
appointed by the Mayor or City 
Manager. The membership of 
the commission can include 
restrictions (i.e. must include an 
architect, a preservationist, a 
realtor, a building inspector, a 
planner, town historian, etc.)

⬧ The Historic Review Commission 
has control over any proposed 
new construction, demolition or 
exterior work to an historic 
landmark. 

⬧ The review process begins when 
an owner decides to do work to 
the building.



Other Activities of 
Historic District 

Commissions

⬧ Conduct ongoing survey to 
identify historically 
significant structures

⬧ Determine and appropriate 
system for markers

⬧ Advise and educate owners 
within district

⬧ Review and comment on any 
National Register 
nominations

⬧ Inform citizens about 
importance of architectural 
heritage

⬧ Appoint citizen advisory 
committees

⬧ Confer recognition  on the 
owners of historic properties 
such as certificates or 
plaques 





Tax Credit Incentives

The Federal Historic Preservation 
Tax Incentives program, launched 
in 1976, has been a powerful driver 
of private sector investment in the 
rehabilitation and reuse of historic 
buildings, leveraging $89.97 billion 
in private investment to preserve 
more than 43,000 historic 
properties and thereby revitalize 
communities and create jobs. Its 
centerpiece, the Historic 
Rehabilitation Tax Credit (HTC), 
launched in the 1980s under the 
Reagan administration, offers a tax 
credit—a dollar-for-dollar reduction 
in taxes owed—for 20% of 
qualifying rehabilitation costs on 
certified historic buildings 50 years 
and older.



It is an academic tradition that faculty own the 
copyright to the scholarly works and lecture 

materials that they produce. In unprecedented 
times, due to the Covid-19 pandemic, class 

information which was prepared with in-person 
learning in mind, is being shared remotely with 
students . Please refrain from sharing lessons 

publicly and seek permission if unsure about the 
appropriate use of lecture material. 


